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Restitution in FCPA Cases: Who Is a  
Victim of Foreign Corruption?
By Jonathan S. Sack, Morvillo Abramowitz Grand Iason & Anello PC; Kefira Wilderman, Attorney

A vital part of defending the targets of FCPA 
investigations is finding a path to a fair and 
final resolution, and, in the case of a guilty 
plea, this includes an understanding of the 
potential for restitution to victims of the 
foreign corruption. In the last decade, 
restitution became a significant issue in a 
number of FCPA cases.

In this article, we discuss court decisions 
which address the circumstances under which 
a defendant convicted of an FCPA violation 
may be required to pay restitution. After a brief 
overview of basic restitution principles, we 
address a line of cases in which foreign 
government-owned or controlled entities have 
sought restitution as a result of injuries 
allegedly caused by bribery of their own 
employees. Each of these claims has been 
denied, most recently in a thorough decision 
by Eastern District of New York Judge Carol B. 
Amon in United States v. Luque-Flores, which 
we analyze below.

We also discuss United States v. OZ Africa 
Management GP, LLC, an FCPA case in which 
private claimants – shareholders of a company 
that claimed losses due to foreign corruption 
– successfully argued that their injuries were 
caused by FCPA violations and that they were 
entitled to restitution.

As these and other court decisions make clear, 
restitution is one of the many potential 
consequences of a guilty plea in an FCPA 
prosecution.

See “In Latest Chapter of the Och-Ziff FCPA 
Saga, Court Rules That It Pay Restitution to 
Victims of Bribery” (Jan. 8, 2020).

Meeting the Requirements 
of the MVRA
Under the Mandatory Victim Restitution Act 
(MVRA), defendants convicted of certain 
federal crimes are required to pay restitution 
to eligible “victims.” Violations of the FCPA 
have been held to be among the crimes 
covered by the law. Though termed 
“mandatory restitution,” a claimant must still 
meet specific requirements to be eligible for 
restitution, which center on establishing an 
injury reasonably attributable to the offense of 
conviction.

To qualify as a “victim,” a “person” must be 
“directly and proximately harmed” “as a result 
of the commission of an offense for which 
restitution may be ordered . . .” To establish 
“direct[] and proximate[]” harm, a “victim” 
must prove that the loss would not have 
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occurred “but for the conduct underlying the 
offense of conviction,” and “that the causal 
connection between the conduct and the loss 
is not too attenuated (either factually or 
temporally).”[1]

On September 1, 2021, the Second Circuit held 
in United States v. Goodrich that under the 
MVRA, causation has two requirements: 
“cause-in-fact” and “proximate cause.” 
Concerning “cause-in-fact,” the court said that 
“the defendant’s conduct must have been a 
necessary factor in bringing about the victim’s 
harm,” meaning that “but for” the defendant’s 
conduct, the victim would not have suffered 
losses. Concerning “proximate cause,” the 
court, quoting Robers v. United States, 
explained that “‘[t]he basic question that [the 
proximate cause] requirement presents is 
whether the harm alleged has a sufficiently 
close connection to the conduct’” at issue. 
Courts evaluate the closeness of the 
“connection . . . based on whether the harm 
was ‘foreseeable’ to a defendant.”[2]

Subsection (c)(3)(B) of the MVRA establishes an 
important constraint on the restitution 
analysis, even when causation might be 
established. Under this provision, restitution is 
not mandatory “if the court finds, from facts 
on the record, that . . . determining complex 
issues of fact related to the cause of amount of 
the victim’s losses would complicate or prolong 
the sentencing process to a degree that the 
need to provide restitution to any victim is 
outweighed by the burden on the sentencing 
process.” The limitation reflects Congress’s 
intent that “sentencing courts not become 
embroiled in intricate issues of proof,” and that 
the “process of determining an appropriate 
order of restitution be ‘streamlined.’”[3]

The complexity limitation on the scope of the 
MVRA has been invoked in a variety of white-
collar criminal cases, including securities fraud 
and bribery.[4]

See “A Different Kind of FCPA Settlement: 
What Corporate Defendants and “Victims” Can 
Learn From the Nokia-Ericsson Civil 
Resolution” (Jul. 21, 2021).

Restitution Claims by 
Petroecuador
Over the past 10 years, several government-
owned or -controlled entities have claimed 
to be victims of FCPA violations arising from 
bribes paid to employees of these entities. 
The nature and outcome of these claims 
can be seen in a series of cases, brought 
in the Eastern District of New York and 
Southern District of Florida, in which the 
DOJ prosecuted numerous individuals and 
companies for bribes paid to secure or 
retain business at Ecuador’s state-owned oil 
company, Empresa Publica de Hidrocarburos 
del Ecuador (Petroecuador). By late 2020, more 
than a dozen individual defendants, including 
high-level Petroecuador employees and 
multiple financial intermediaries, had entered 
guilty pleas or been convicted.

See “A Guide to Recent Prosecutions Related to 
the Petroecuador Scandal” (Sep. 18, 2019).

Denial of Victim Status in  
Luque-Flores
In several of these cases, Petroecuador sought 
victim status and restitution pursuant to the 
MVRA. Petroecuador’s motions have all been 
denied, including, most recently, by Judge 
Carol B. Amon in United States v. Luque-Flores.
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In Luque-Flores, the defendant pled guilty to 
conspiracy to commit money laundering and 
violate the FCPA by paying more than $3.2 
million to Petroecuador officials to obtain oil 
refining contracts for his company. 
Petroecuador applied for restitution for losses 
it allegedly suffered due to inflated contract 
prices resulting from the bribes, and due to the 
loss of its employees’ honest services. The 
government and defendant opposed 
Petroecuador’s motion for victim status and 
restitution under the MVRA.

Judge Amon rejected Petroecuador’s motion on 
three grounds:

1. widespread corruption at Petroecuador 
rendered it complicit in the misconduct;

2. Petroecuador’s failure to prove that any 
losses were caused by the offense of 
conviction; and

3. the “numerous complex issues of fact 
implicated by Petroecuador’s theory of 
damages would impose an undue burden 
on the sentencing process.”

Complicity

Regarding complicity, the district court 
followed Second Circuit precedent which 
makes clear that restitution may not be 
awarded to a defendant’s coconspirators or 
“those who were ‘sufficiently implicated in [the 
defendant’s] overall conduct to render an 
award of restitution . . . improper.’”[5]

In Reifler, the Second Circuit held that it was 
“fundamental” error for a district court to treat 
“coconspirators as ‘victims,’ and thereby 
require[] ‘restitutionary’ payments to the 
perpetrators of the offense of conviction.”

Judge Amon explained that in the corporate 
context the “complicity” exception “does not 
turn on whether it [is] ‘entirely fitting to 
describe [the restitution seeking party] as a 
‘coconspirator’ in the scheme carried out by its 
own employees,” but rather “whether the 
company’s conduct renders it ‘complicit[] in 
the loss.” (internal quotations and citations 
omitted).

The court rejected Petroecuador’s claim that it 
was an innocent victim, finding that 
widespread “pay-to-play” corruption 
“sufficiently implicated” the company in the 
overall misconduct making restitution 
improper. The court’s conclusion was informed 
by the structure of Petroecuador, which 
allowed a single official to approve no-bid 
contracts and facilitated the bribery scheme, 
and by the number and status of employees 
implicated in misconduct. The wrongdoers 
included not only the four corrupt high-level 
officials who were convicted in connection 
with defendant’s scheme but also “dozens if 
not hundreds” of individuals who have been 
investigated, arrested, and convicted for 
corruption.

Causation

Regarding causation, Judge Amon held that, 
even if Petroecuador were not complicit and 
could qualify as a victim under the MVRA, the 
court would have denied restitution because 
Petroecuador failed to establish that it had 
suffered losses attributable to the offense of 
conviction. Petroecuador failed to submit 
sufficient evidence that contract prices were 
inflated by the corruption, and by how much, 
or that the alleged inflation was connected to 
the charged conduct; and Petroecuador failed 
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to connect its claim for loss of its employees’ 
honest services to the facts of the case. From 
Judge Amon’s findings it was clear that 
Petroecuador had established neither 
causation-in-fact nor proximate cause.

Complexity

Lastly, regarding complexity, the court stated, 
even beyond complicity and lack of causation, 
it would exercise its discretion under Section 
(c)(3)(B) not to grant restitution because of the 
undue burden on the sentencing process that 
would be imposed by resolving the complex 
issues of fact raised by Petroecuador – 
particularly considering “Petroecuador’s own 
inability to make consistent estimates of its 
losses.” Citing United States v. Gourevitch and 
United States v. Adorno, Judge Amon identified 
a series of complex issues of facts implicated 
by Petroecuador’s theory of damages, noting 
that even resolving the “most basic question of 
whether contract prices were inflated would 
require a trial within a trial – a task whose 
complexity is multiplied by the number of 
contracts at issue (at least six) and the 
numerous proceedings in Ecuador and the 
United States concerning the alleged loss at 
issue.”

Petroecuador Denials Based on 
Alcatel-Lucent Prosecution
Two Southern District of Florida judges 
similarly denied Petroecuador’s motions for 
restitution based on the pervasive misconduct 
at Petroecuador and the failure to establish the 
required causal link between the defendants’ 
conduct and any alleged harm.[6] In these cases, 
the courts compared the widespread 
misconduct at Petroecuador to that of 
Instituto Costarricense de Electricidad, S.A. 

(ICE), a wholly state-owned Costa Rican 
telecommunications company that had sought 
restitution in connection with guilty pleas in 
the Alcatel-Lucent France, S.A. FCPA 
prosecution.[7]

In that case, Alcatel admitted to hiring 
consultants to curry favor with ICE officials to 
secure telecommunications contracts by 
offering bribes and kickbacks to ICE officials, 
and although ICE admitted that six individuals 
formerly associated with the company 
accepted bribes, ICE argued that the 
individuals’ conduct should not be imputed to 
ICE. The court disagreed, describing ICE as 
“Bribery Is Us,” and noting the “pervasiveness 
of the illegal activity” at ICE among “high-
placed” officials precluded restitution. Viewing 
ICE as a coconspirator, the court declined to 
treat ICE as a victim entitled to restitution. [8]

Denials of Writs of Mandamus

The Eleventh Circuit denied petitions for writs 
of mandamus in two cases filed by 
Petroecuador. In In re: Empresa Publica de 
Hidrocarburos Del Ecuador, on May 26, 2020, 
the appellate court stated that “[t]he record 
demonstrate[d] that at least five PetroEcuador 
employees, including a member of the Board of 
Directors and other high-level employees, 
were involved in the underlying bribery 
scheme[,]” and “[t]heir actions can be imputed 
to PetroEcuador[.]”

The Eleventh Circuit further held that “the 
record does not support PetroEcuador’s 
assertion that it was directly and proximately 
harmed, as there is no evidence that the 
contract prices were inflated by the bribes as 
alleged.” [9]
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Restitution Claims by 
Private Parties in the  
Och-Ziff Case
In contrast to the result in the Petroecuador 
and similar cases, substantial restitution was 
ordered in another FCPA case in which the 
claimants were not a state-owned enterprise 
but a private business and its shareholders. In 
United States v. OZ Africa Management GP, 
LLC, Judge Nicholas G. Garaufis held that, 
under the MVRA, shareholders of Africo 
Resources Ltd., a Canadian mining company 
(Africo), qualified as “victims” of a bribery 
scheme involving a subsidiary of Och-Ziff 
Capital Management Group LLC, a large 
institutional asset manager (Och-Ziff).

In 2016, to resolve criminal and civil charges 
relating to the bribery of officials in the 
Democratic Republic of Congo, Och-Ziff 
entered into a deferred prosecution agreement 
and agreed to pay more than $400 million to 
the DOJ and the SEC. An Och-Ziff subsidiary, 
OZ Africa Management GP, LLC (OZ Africa), 
pleaded guilty to one count of conspiracy and 
admitted to paying more than $100 million in 
bribes to DRC officials to obtain access to and 
preferential pricing for opportunities in the 
government-controlled mining sector.

Two weeks before OZ Africa’s sentencing, 
about 50 shareholders of Africo made a motion 
for victim status and restitution. Africo held an 
interest in a mine in the DRC and the right to 
develop it until a former employee secured the 
rights and, under the authority of a local court, 
auctioned off the rights without notice to 
Africo. When Africo learned that the mining 
rights had been sold to a third party, it fought 
for their return in the DRC courts. However, as 
OZ Africa admitted in the Statement of Facts 

submitted in connection with its guilty plea, an 
Israeli businessman who was OZ Africa’s 
partner in DRC mining ventures bribed DRC 
officials to obtain favorable court rulings so 
that Africo would lose its interest in the mines.

OZ Africa and the government opposed the 
motion for victim status and restitution. They 
argued, among other things, that the Africo 
shareholders had failed to show that their 
alleged harm was directly or proximately 
caused by defendant’s conduct, and that their 
injuries were “too speculative to merit a 
restitution award.” The district court disagreed 
and held that the Africo shareholders qualified 
as “victims” under the MVRA because the 
defendant’s misconduct – the theft of the 
shareholders’ mining rights – directly and 
proximately caused the shareholders’ loss. The 
court awarded the claimant shareholders $135 
million in restitution.

Unlike Petroecuador, the Africo shareholders 
were private sector actors who were not 
tainted by participation in the foreign bribery, 
and who were able to articulate a theory of 
injury that was more akin to a company which 
is injured from a domestic bid-rigging or 
similar scheme that deprives the company of a 
business opportunity.[10]

It will be important to watch whether, in other 
cases, different kinds of putative victim of 
foreign bribery assert claims to restitution – 
victims more akin to those who prevailed in 
the OZ Africa case. For example, instead of a 
state-affiliated entity, innocent employees, 
creditors, vendors or other putative victims 
might seek restitution.[11] If claims of this sort 
are made, issues of complicity might be 
avoided, but concerns over causation and 
complexity will likely be very important.
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Continuing Restitution 
Battles
Mandatory restitution can be a significant 
burden on defendants and a thorny issue for 
defense counsel in white-collar prosecutions. 
This is certainly the case in FCPA cases, as the 
cases discussed above demonstrate. The claims 
of state-affiliated enterprises will likely 
continue to face an uphill battle in light of the 
issues of complicity, causation and complexity 
set out in Flores and other cases. The claims of 
private actors who can attribute a discrete 
economic injury to foreign bribery will have a 
greater chance of success, as in the OZ Africa 
case. The outcome will ultimately be very 
fact-specific. In all events, counsel need to add 
restitution to their list of important issues to 
address when resolving an FCPA investigation.

See “Root Cause Analysis: DOJ Expectations 
and Getting to Why” (Jun. 23, 2021).
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